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Synopsis:

The Illinois Department of Revenue (the "Department") issued two

Notices of Tax Liability to TAXPAYER A, doing business as TAXPAYER B (the

"Taxpayer") in the aggregate amount of $33,781.00.  The taxpayer

protested the Notices of Tax Liability based upon the fact that the sales

were for resale or to tax exempt entities.  The hearing was held pursuant

to the protest.  At the hearing, the taxpayer failed to rebut the

Department's prima facie case.  It is recommended that the decision of the

Director of the Department be that the taxpayer was liable for the

taxes imposed on the Notices of Tax Liability.

Findings of Fact:

 1. The Department's prima facie case was established by

admission into evidence of Dept. Ex. Nos. 1 - 5.



 2.  TAXPAYER A own and operate TAXPAYER B which does business

as a seller of used construction equipment.  Dept. Ex. No. 1

 3. The Department conducted a field audit of the taxpayer and

found that the taxpayer owed taxes, penalty and interest in the amount

of $33,781.00. Dept. Ex. Nos. 1 and 2

 4. The taxpayer protested the assessment and asserted that

the companies that he had the transactions with in 1991 and 1992, XXXXX

were either done with the taxpayer acting as a wholesaler or were sales

to tax exempt companies.  The taxpayer asserted that the only tax due

during that period was for 98 hats that he had purchased from COMPANY.

Dept. Ex. No. 3; Tr. pp. 20-27

 5. In correspondence with the Department, the taxpayer

asserted that TAXPAYER C had ID #XXXXX, TAXPAYER D had exemption

#XXXXX and TAXPAYER E had ID #XXXXX.  Dept. Ex. No. 3

 6. The Department verified that the ID numbers for TAXPAYER C

and TAXPAYER E Service were correct, however exemption number XXXXX

was granted by the Department to TAXPAYER F between 1985 and 1990.

Taxpayer's Post-hearing Ex. No. 1

 7. The taxpayer asserted at the hearing that he had a tax

number which was in use at all times.  Tr. pp. 11 - 17, 38

 8. Pursuant to further correspondence with the Department, the

taxpayer realized that he did not have a registration number until the

audit began.  Taxpayer post-hearing Ex. No. 1

 9. The audit period is January 1, 1986 through December 31, 1993.

The basis of the audit was a projection from the taxpayers records of

1991 and 1992.  Dept. Ex. No. 5



Conclusions of Law:

The Retailers Occupation Tax Act imposes a tax on retailers in the

state of Illinois pursuant to 35 ILCSILCS 120/2.  It states:

§ 2.  Tax imposed. A tax is imposed upon persons engaged

in the business of selling at retail tangible personal

property, including computer software, and including

photographs, negatives, and positives that are the product of

photoprocessing, but not including products of

photoprocessing produced for use in motion pictures for public

commercial exhibition.

The Illinois Compiled Statutes provide for sales for resale at 35

ILCSILCS 120/2.  The statutory language is as follows:

§ 2c. If the purchaser is not registered with the

Department as a taxpayer, but claims to be a reseller of the

tangible personal property in such a way that such resales

are not taxable under this Act or under some other tax law

which the Department may administer, such purchaser (except

in the case of an out-of-State purchaser who will always

resell and deliver the property to his customers outside

Illinois) shall apply to the Department for a resale number.

Such applicant shall state facts which will show the

Department why such applicant is not liable for tax under

this Act or under some other tax law which the Department

may administer on any of his resales and shall furnish such

additional information as the Department may reasonably

require.



Upon approval of the application, the Department

shall assign a resale number to the applicant and shall

certify such number to him.  The Department may cancel any

such number which is obtained through misrepresentation, or

which is used to make a purchase tax-free when the purchase

in fact is not a purchase for resale, or which no longer

applies because of the purchaser's having discontinued the

making of tax exempt resales of the property.

The Department may restrict the use of the number to

one year at a time or to some other definite period if the

Department finds it impracticable or otherwise inadvisable

to issue such numbers for indefinite periods.

Except as provided hereinabove in this Section, a sale

shall be made tax-free on the ground of being a sale for

resale if the purchaser has an active registration number or

resale number from the Department and furnishes that

number to the seller in connection with certifying to the

seller that any sale to such purchaser is nontaxable

because of being a sale for resale.

Failure to present an active registration number or

resale number and  certification to the seller that a sale is

for resale creates a presumption that a sale is not for

resale.  This presumption may be rebutted by other evidence

that all of the seller's sales are sales for resale, or that a

particular sale is a sale for resale.



Pursuant to the authority granted by the legislature, the

Department has promulgated standards to substantiate what is

necessary to verify a sale for resale.  The rule is found at 86 Admin. Code

ch. 1, Sec. 130.1405.  It states:

a) Except in the case of sales to totally exempt

purchasers, when sales for resale are made, sellers

should, for their protection, take a Certificate of

Resale from the purchaser.  Mere statements by

sellers that property was sold for resale will not be

accepted by the Department without corroborative

evidence.  Certificates of Resale may be made part of

purchase orders signed by the purchaser.

b) A Certificate of Resale is a statement signed by the

purchaser that the property purchased by him is

purchased for purposes of resale.  Provided that this

statement is correct, the Department will accept

Certificates of Resale as prima facie proof that sales

covered thereby were made for resale.  In addition to

the statement, a Certificate of Resale must contain:

1) The seller's name and address;

2) the purchaser's name and address;

3) a description of the items being purchased for

resale

4) purchaser's signature and date of signing;

5) Registration Number, Resale Number, or

Certification of Resale to Out-of-State Purchaser



A) purchaser's registration number with the

Illinois Department of Revenue; or

B) purchasers resale number issued by the

Department of Revenue, or

C) a statement that the purchaser is an out-

of-State purchaser who will sell only to purchasers

located outside the State of Illinois.

c) If all of a purchaser's purchases are for resale, a

purchaser may provide a blanket Certificate of Resale

to a seller.

1) While there is no statutory requirement that

blanket Certificates of Resale be renewed at certain

intervals, blanket Certificates should be  updated

periodically, and no less frequently than every three

years.

2) If a purchaser knows that a certain percentage

of all purchases from a given seller will be made for

purposes of resale, he may accept a blanket

Certificate of Resale stating that a designated

percentage of the sales made by such seller to such

purchaser will be made for purposes of resale.

d) Failure to present an active registration number or

resale number and a certification to the seller that a

sale is for resale creates a presumption that a sale is

not for resale.  This presumption may be rebutted by

other evidence that all of the seller's sales are sales



for resale, or that a particular sale is a sale for

resale.

Notices of tax liability are presumed to be correct and the burden

of proof is upon the taxpayer to show that the notices are erroneous.

Masini v. Department of Revenue, 60 Ill.App.3d 11 (1978) citing Anderson v.

Department of Finance, 370 Ill. 225 (1938)

As a general matter, and leaving aside casual individual sales, all

sales of tangible personal property are taxable unless taxpayer

produces evidence identified with its books and records to establish its

claim of nonliability.  Mel-Park Drugs, Inc. v. Department of Revenue, 218

Ill.App.3d 203 (1st Dist. 1991)

The Retailers Occupation Tax Act, which imposes a tax on persons

engaged in business of selling tangible personal property at retail, did

not apply to wholesaler which made no sales at retail, but made all

sales to retail grocery stores for purposes of resale even though the

wholesaler did not document the resale character of its individual sales,

i.e., did not obtain the purchaser's registration number, his resale number,

or a "certificate of resale"; it is not the sale of property but the business

of selling it for use or consumption which is the subject of the tax.

Dearborn Wholesale Grocers, Inc. v. Whitler, 82 Ill.2d 471 (1980)  In

Dearborn, the question of whether the sales were sales for resale was

not before the court and in fact, the unchallenged evidence was that all

of Dearborn's sales were for resale.  Therefore Dearborn can be

distinguished from this case because the question of whether the sales at

issue were in fact, sales for resale, is before this court.



The Illinois Court of Appeals in Elkay Manufacturing Co. v. Sweet,

202 Ill. App.3d 466 (1990) at 475 has distinguished Dearborn by stating:

Without any evidence to the contrary, it can only be

concluded that plaintiff held itself out to its retail

customers as a retailer by selling its products on a regular

retail basis.  Thus, even assuming arguendo that the

reasoning in Dearborn etc. [citation omitted] would extend to

the situation at hand, plaintiff has not demonstrated that it

was not engaged in the business of retail selling.

The Appellate Court of Illinois in Soho Club, Inc. v. Department of

Revenue, 269 Ill.App.3d 220 (1995) at 230 addressed the plaintiff's burden

once the Department has established the prima facie case.  The court said:

In Pedigo v. Department of Revenue, (1982), 105 Ill. App.

3d 759, 765, 434 N.E.2d 860, the court held that once some

evidence has been introduced by defendant which established

that plaintiff makes retail sales in general, the burden of

production shifts to plaintiff, who then has the burden of

overcoming defendant's prima facie case with evidence

indicating that the alleged retail sales were, in fact, for

resale, or were for some other reason nontaxable

transactions or which shows that no retail sales were made

and that, in fact, no retail business exists.  In Elkay

Manufacturing Co. v. Sweet (1990), 202 Ill. App. 3d 466, 474-75,

559 N.E.2d 1058, this court held that defendant's production of

plaintiff's corrected retailer's occupation tax returns was

sufficient to establish a prima facie case that plaintiff was



engaged in a retail occupation and thus subject to the ROT

Act.

The Illinois Statutes impose a requirement upon persons engaged in

the business of selling to keep adequate books and records, according to

35 ILCSILCS 120/7, which states as follows:

§ 7. Every person engaged in the business of selling

tangible personal property at retail in this State shall keep

records and books of all sales of tangible personal

property, together with invoices, bills of lading, sales

records, copies of bills of sale, inventories prepared as of

December 31 of each year or otherwise annually as has been

the custom in the specific trade and other pertinent papers

and documents. Every person who is engaged in the business of

selling tangible personal property at retail in this State

and who, in connection with such business, also engages in

other activities (including, but not limited to, engaging in a

service occupation) shall keep such additional records and

books of all such activities as will accurately reflect the

character and scope of such activities and the amount of

receipts realized therefrom.

All books and records and other papers and documents

which are required by this Act to be kept shall be kept in the

American language and shall, at all times during business

hours of the day, be subject to inspection by the Department

or its duly authorized agents and employees.

To support deductions made on the tax return form, or

authorized under this Act, on account of receipts from



isolated or occasional sales of tangible personal property,

on account of receipts from sales of tangible personal

property for resale, on account of receipts from sales to

governmental bodies or other exempted types of purchasers,

on account of receipts from sales of tangible personal

property in interstate commerce, and on account of receipts

from any other kind of transaction that is not taxable under

this Act, entries in any books, records or other pertinent

papers or documents of the taxpayer in relation thereto

shall be in detail sufficient to show the name and address of

the taxpayer's customer in each such transaction, the

character of every such transaction, the date of every such

transaction, the amount of receipts realized from every such

transaction and such other information as may be necessary

to establish the non-taxable character of such transaction

under this Act.

Except in the case of a sale to a purchaser who will

always resell and deliver the property to his customers

outside Illinois, anyone claiming that he has made a

nontaxable sale for resale in some form as tangible

personal property shall also keep a record of the

purchaser's registration number or resale number with the

Department.

It shall be presumed that all sales of tangible

personal property are subject to tax under this Act until the

contrary is established, and the burden of proving that a

transaction is not taxable hereunder shall be upon the



person who would be required to remit the tax to the

Department if such transaction is taxable.  In the course of

any audit or investigation or hearing by the Department with

reference to a given taxpayer, if the Department finds that

the taxpayer lacks documentary evidence needed to support

the taxpayer's claim to exemption from tax hereunder, the

Department is authorized to notify the taxpayer in writing to

produce such evidence, and the taxpayer shall have 60 days

subject to the right of the Department to extend this period

either on request for good cause shown or on its own motion

from the date when such notice is sent to the taxpayer by

certified or registered mail (or delivered to the taxpayer if

the notice is served personally) in which to obtain and

produce such evidence for the Department's inspection, failing

which the matter shall be closed, and the transaction shall

be conclusively presumed to be taxable hereunder.

Books and records and other papers reflecting gross

receipts received during any period with respect to which the

Department is authorized to issue notices of tax liability as

provided by Sections 4 and 5 of this Act shall be preserved

until the expiration of such period unless the Department, in

writing, shall authorize their destruction or disposal prior

to such expiration.

I find that the facts and holding in Copilevitz v. Department of

Revenue, 41 Ill.2d 154 (1968) is supportive of my finding that the taxpayer

is liable for the tax imposed by the Notices of Tax Liability.  In that case,

the Supreme Court found that the oral testimony of the plaintiff, that



unreported receipts were derived from interstate sales and sales for

resale and so were not subject to retailer's occupation tax, was required

to be rejected where the Retailer's Occupation Tax Act and Department of

Revenue regulations required documentary evidence of purported

deductible receipts.

In this case, the taxpayer produced neither resale certificates nor

exemption certificates to validate his claims that the sales in question

were either sales for resale or sales to tax exempt entities.  The

taxpayer failed to establish that he was a wholesaler by his books and

records, as required by the law.  The one true exemption number that he

submitted was attributable to TAXPAYER D, number XXXXX, was in fact the

exemption number granted by the Department to TAXPAYER F.  The

taxpayer has failed to rebut the prima facie case of the Department.

It is therefore recommended that the Director of the Department

uphold the Notices of Tax liability, numbered XXXXX and XXXXX, in their

entirety.

Respectfully Submitted,

_________________________________
Barbara S. Rowe
Administrative Law Judge
January 19, 1996


